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Interest rate limitation 

Thank you for the meeting with Officials on18 September 2017.  On-going consultation is in our 

view important. 

Detailed comments 

We covered a lot of detail.  We suspect that when working through the notes of the discussions 

it will be difficult to find a coherent set of positions.  This is because we were reacting to the 

discussion.  We would be pleased to confirm our position where there is an apparent conflict.  If 

possible, it would be useful to have a copy of your notes of the meeting. 

General comments 

We also consider it important to record some broader comments. These comments are 

consistent with the principles supporting our submissions on the BEPS proposals.  We consider 

they are no different to those submissions. However, they are expressed more directly and 

concretely as we seek to apply them in the current consultation context. 

Limits on consultation as a result of Cabinet decisions … 

The breadth of the policy does raise questions on the fundamental Cabinet decisions.  We are 

concerned that consultation is limited to implementing those decisions. 

An instructive example was the decision in Budget 2010 to repeal the qualifying company 

regime and implement the look-through company regime.  In consultation, difficulties with the 

proposals were raised.  These were ignored because they were said to be outside the decision.   

The result was a regime which was not fit for purpose.  It had to be redesigned.  These 

problems could have been prevented if Officials considered their brief included advising 

Ministers of the difficulty of implementing the decision in the way specified in the Budget. 

Given the complexity and uncertainty of BEPS, we consider similar risks arise.  However, unlike 

the look-through company regime, which largely affected New Zealand taxpayers and was made 

to work by Inland Revenue and advisors, the BEPS actions have an international aspect.  Any 

errors and difficulties are likely to have a more significant impact for New Zealand’s tax 

reputation. 

Too fast … 

Our discussions confirmed that there are substantial and detailed issues to consider to 

implement the BEPS decisions.  (An example is inter-branch funding and the application of the 

restricted transfer pricing methodology to it.  This is a reasonably fundamental issue, given the 
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considerable work already done for the NRFAI regime, which had not been considered by 

Officials.)   

We originally submitted that this meant that New Zealand should be a “restrained follower” to 

allow full consideration of the effect of the proposals.   

In our view, there is a substantial risk that the policy will not be given proper and certain effect.  

Issues of policy will remain outstanding for submission and discussion when the amending Bill 

is introduced.  This is likely to mean that the ultimate legislation will be sub-optimal as it will be 

less clear and certain. 

Too broad, beyond the global consensus … 

We have concerns that the policy goes further than the global consensus.  This causes 

concerns regarding double taxation and the potential for disputes.   

Limited foreign support and scepticism … 

We understand that Officials have received informal confirmation that the ATO will support the 

rate determined through the restricted transfer pricing method.  We are sceptical of this result.   

The message from our Australian colleagues is that if the ATO accepts the Inland Revenue’s 

approach, it is doing so from an administrative practice standpoint.  The proposals are similar to 

the ATO’s recent intercompany financing risk rating guidance. However, the proposals will be 

inconsistent with Australian law and double tax agreements.  If the ATO was asked for a 

competent authority view, it would be bound to follow the law.  It cannot use its guidelines 

which are no more than a risk assessment tool used to drive taxpayer behaviour. 

Further, Inland Revenue does not accept this method in an outbound scenario and nor is it 

proposed to legislate for its acceptance. If Inland Revenue does not accept it, it does not seem 

likely that another Revenue Authority will do so in the reverse scenario. 

We consider that New Zealand needs better evidence than informal confirmation from one 

Revenue Authority of its possible administrative practice to provide comfort that double tax and 

disputes will not arise. 

Coherence of policy … 

From our discussions, we are concerned that Officials could cherry pick issues to the 

disadvantage of taxpayers.   

For example, we questioned the timing of the test for a low foreign tax rate.  This appears to 

have been enthusiastically accepted if the rate moved from high to low.  A specific avoidance 

rule was an immediate response.  However, where the rate moves from low to high, there 

seemed less acceptance that an appropriate rule should be devised. 

Equal consideration of positive and negative effects for taxpayers needs to be maintained. 

Chevron, transfer pricing and related party debt … 

We can understand the perception that Chevron might raise.  However, as you will be aware, 

the Australian courts have held in favour of the Commissioner.  The position has now been 

settled so the case is a precedent.   

Although we can appreciate concerns regarding the difficulty of transfer pricing, the technical 

problems with it appear over blown.  As well as the Chevron decision, ATO activity reported to 

the Senate Committee Inquiry on multi-national tax avoidance and also the United Kingdom’s 

reported results, suggest that existing transfer pricing rules can perform their intended roles. 
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We note the Cabinet papers reference Professor Vann.  These comments would we expect 

precede the Chevron court decisions and the reported outcome of ATO activity.  This makes 

them less persuasive. 

Transfer pricing is inherently complicated because it takes an economic substance/functions 

approach and not a legal/contractual approach.  It is in our view impossible to simplify this 

completely.  We remain unconvinced that the difficulties of transfer pricing justify New Zealand 

moving beyond the international consensus and application of transfer pricing rules. 

We understand the justification for the BEPS policy is that applying the global consensus is 

better for New Zealand.  We would reiterate that allowing related party debt is part of the global 

consensus.  Departing from that should not be taken lightly. 

“One notch” and other departures from accepted norms … 

Implicit support 

The interest rate cap policy is to impose a “one or nil notch” change in credit rating for implicit 

support.  That result is not observable in the real world.   

For example, New Zealand banks, which Inland Revenue considers have implicit support, have a 

one notch difference from their parent compared to the no difference result that is proposed.   

Firstly, we are concerned that it will be nearly impossible to rebut the presumption that implicit 

support means a one notch difference in credit rating.  The tax structuring elements are too 

restrictive, particularly the interest coverage test being based on EBIT instead of EBITDA and 

the comparison with the worldwide group ratio which, if anything, is better considered within 

the context of the disregarded terms.   This is inconsistent with the Cabinet decision that 

business context can be used to rebut the deemed credit rating. 

Secondly, as we noted above, this deemed result is likely to be different to that required by our 

double taxation agreements.  (See above for our scepticism for the Australian case). Examples 

of a greater than one notch difference where there is implicit support have been provided to 

Officials. The requirements for being able to use an actual and not deemed credit rating are 

outside international norms. 

This problem can be addressed by requiring implicit support to be assumed, unless it is able to 

be rebutted, so that its effect on the credit rating was determined in the actual business 

context.   

Disregarding terms 

The proposed rules will disallow certain terms and ignore conditions that apply to a company 

unless there is a third party equivalent in existence within the multinational group.  This is also 

beyond the international norm for transfer pricing of being able to identify external independent 

benchmarks to support the conditions surrounding a related party transaction. 

Transfer pricing rules allow such terms and conditions to be factored in if the taxpayer can show 

that they are used.  They do not need to be used.  This is consistent with Chevron. Terms and 

conditions that could not be shown to be arm’s length terms were disregarded. 

New Zealand’s domestic law, to the extent it required actual third party terms and conditions, 

would be inconsistent with international transfer pricing rules. 

View 

We consider that New Zealand’s rules should better reflect the global consensus to minimise 

any difference with what an outbound jurisdiction will require.  This would not prevent 

administrative guidance on the risks of a particular approach being provided.  Administrative 
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guidance would effectively be a rebuttable presumption.  Being allowed to rebut such 

presumptions would ensure that New Zealand’s rules are consistent.   

Double tax agreements 

The interaction of the proposals with New Zealand’s double tax agreements is unclear. In some 

cases, a relevant double taxation agreement will protect a non-resident from New Zealand 

taxation.  In other cases, it will not.  The position may also change over time as the effects of 

ratification of the multi-lateral instrument and bi-lateral negotiation takes effect. 

It is important that: 

— even if a domestic law change is not required, that the position is clearly stated and 

where necessary confirmed. 

— there are no unilateral changes to the effect of an agreement or removal of dispute or 

competent authority rights.  In our view, concerns regarding the costs and time of 

disputes do not warrant removing the ability to dispute.  Further, if those concerns are 

real, this suggests the support of foreign jurisdictions for New Zealand’s approach is less 

strong than is being stated to support the Cabinet decisions.  

Summary 

In short, we consider there is further substantial work to be done to provide a coherent, clear 

and certain policy and as a consequence good legislation.  The policy and the detail must be 

tested to ensure the result is appropriate for New Zealand. 

We would be pleased to discuss this further or to answer any questions that you may have. 

 

Yours sincerely 

 

 

John Cantin 
Partner  

 

 


